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ZONING BOARD OF ADJUSTMENT 
TOWN OF PETERBOROUGH 

  
Peterborough, New Hampshire 

 
Present: Sharon Monahan, Peggy Leedberg, Peter LaRoche, Chris Diloreto, 
Loretta Laurenitis, Jim Van Valkenburgh and Don Selby – via Zoom 
 
Staff Present: Laura Norton and Danica Melone, Office of Planning & Building & 
Planning and Tim Herlihy, Code Officer and ZBA Liaison 
      
Chair Monahan called the meeting to order at 6:30 p.m. with a welcome and 
introduction of the staff and members. 

Minutes: Tabled   

Monadnock Rod & Gun Club: 

Chair Monahan read the case: 

Case No. 1276 Monadnock Rod and Gun Club: Request for a Special Exception for 
a proposed relocation of the shooting range as a change of a nonconforming use as 
regulated by zoning ordinance Article VI, Section 245-30. The property is located at 
595 Jaffrey Rd., Parcel No. R003-032-000 in the Rural District. 
 
Chair Monahan acknowledged Mr. LaRoche and Mr. Van Valkenburgh recusing 
themselves and appointed Mr. DiLoreto to sit. She reviewed material received 
including an application; a site plan with illustrations of EnviroShack (an 
environmental collection shack); correspondences from Gordon & Sheehan, 
Peterborough Conservation Commission (including Superior Court Summary 
Judgement and Administrative Order); Jaffrey Conservation Commission; NH 
DES Orders and Best Management Practices for Outdoor Shooting. Chair 
Monahan also noted she would be referring to the Monadnock Rod & Gun Club as 
“the Gun Club.” 

Attorney Phil Runyon stood and introduced himself and noted the applicant had 
applied for approval of a Special Exception for a change to a non-conforming use 
through 245-30 Enlargement, Change or Replacement of Nonconforming Uses if 
the Board deemed they met the criteria. He read from the ordinance: “any use of a 
property made legally non-conforming by the district provision of this chapter may 
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be replaced only by a special exception granted by the Board of Adjustment 
providing the use is equally or more appropriate to the zoning district than the 
existing non-conforming use and the legal nonconforming use has not ceased for 
any reason for a period of one year or more within the last three years prior to the 
application. This provision does not apply when the property owner can offer 
evidence that there has been no intent to discontinue the use.” 

Attorney Runyon then told the members, “this only applies to legal non-
conforming uses and referred to Code Officer Tim Herlihy’s Administrative 
Decision that the Gun Club did not have the status of a legal nonconforming use.” 
He then cited a section of the Administrative Decision that states the Gun Club 
“made a directional change and expanded their shooting range but never applied 
for permits. “In doing so they abandoned their existing non-conforming use of the 
east to west shooting range…and it is not grandfathered.” He went on to say that 
the creation of the south to north shooting range (also) was not grandfathered 
because continuing the use would be an expansion of an illegal non-conforming 
use. 

Attorney Runyon reviewed the Gun Club’s Motion for a Rehearing on the 
Administrative Decision on April 4th “where the Board heard that appeal and 
determined their original decision was correct, that there was no legal non-
conforming use so frankly our position is that they cannot apply for a Special 
Exception for an illegally non-conforming use, which the Board has now said 
(twice) is what they have. This is a jurisdictional matter, and the proper request 
would be for a Variance.” 

Attorney Runyon noted definition of a Recreational Facility which specifically 
states that shooting ranges shall be required to be entirely enclosed indoor 
facilities. “This would be an entirely new use for them on the property unless they 
qualify for a Variance. So, on behalf of Scott Perry, whom I am representing, they 
have to apply for a Variance and there is no point of hearing any evidence about 
whether or not they qualify for a Special Exception.” 

The Board at the time Chair Monahan replied, “you may disagree but the Board, at 
that time decided that they’d come before us for a Special Exception because they 
were not grandfathered locations, the Administrative Decision was about locations 
and not about use as a shooting range so basically we decided it was a 
grandfathered use and qualifies for a Special Exception.” To which Attorney 
Runyon replied, “frankly I do not think that is what you decided” and suggested 
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the Board take advantage of having Town Council present to get guidance from 
him and his legal opinion on the Special Exception versus Variance issue before 
we start hearing an hour’s worth of testimony about a Special Exception that would 
not be appropriate.” 

Attorney Kelly Dowd interjected “I would like to respond” as he pointed out the 
language of the grandfathered use of an outdoor shooting range on the property in 
the last paragraph of Mr. Herlihy’s Administrative Decision stating “Lastly in 
order to continue the grandfathered use of an outdoor shooting range at the 
property, you will need to submit an application for Special Exception, as required 
by 245-30 of the Peterborough Zoning Ordinance.” “I think we are pursuing all or 
legal aspects, I don’t know of anyone else who filed for a motion of re-hearing, so 
I don’t know of anyone here that legal standing to challenge this letter except the 
Club. I think this is a waste of time and that we should be allowed to present our 
case and move forward.” “I agree, please present on the behalf of the Gun Club at 
this at this time” replied Chair Monahan. 

Attorney Dowd began with a brief review of the enforcement action that brought 
the Gun Club to the Board in the first place. He noted a dispute with two neighbors 
for trespass and clearing of land and placing a target on their property. He noted 
the court action by the Town of Peterborough and the decision that if the Gun Club 
wanted to continue doing what they’ve been doing the needed to file a site plan. 
During the review of that site plan “we received an opinion letter from the Code 
Enforcement Officer suggesting the location had not been grandfathered and that 
we needed to apply for a Special Exception, which we did so that we would be in 
accordance with the Town’s enforcement action.” 

Attorney Dowd also noted the Gun Club has issues with the restriction on outdoor 
shooting ranges. “We believe the restriction violates RSA 159-26 and 
discriminates against shooting ranges.” He noted firearms businesses according to 
the statute singles out a particular type of businesses “or in our case a not-for-profit 
club” and we believe that is problematic but not withstanding that we are going 
ahead and trying to work with the town and deal with this.” He told the members 
he disagreed with Attorney Runyon and believed Mr. Herlihy’s opinion was 
correct “and we ask you to grant the Special Exception.” 

Attorney Dowd then reviewed the Special Exception Criteria for enlargement, 
change or replacement: 
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*The use is listed in the ordinance as permitted by Special Exception in the zoning 
district in which it is proposed 

The use is a permitted one 

*The character of the site proposed is appropriate as it provides adequate space to 
accommodate the use and avoids disturbance of environmental constraints 

“This is the equivalent of what has been done on the property, it is an outdoor 
shooting range, it has been that way since the 40s, we want to continue as an 
outdoor shooting range, and it will be a much better setup than what was there 
previously” he said.  

He addressed the issue of lead (poisoning) and an enforcement action from New 
Hampshire DES and the fact that are trying to get operational so they can generate 
revenue and meet the state requirements and clean up the property. “The lead is a 
serious concern” he said adding their proposal was to install concrete bunkers 
filled with sand (outside of the wetland) that would catch the ammunition to 
prevent further contamination. He also told the members he had submitted Best 
Management Practices for Outdoor Shooting Ranges and acknowledged the 
bunkers may not capture all ammunition “but this is best management and the best 
way to address and contain this issue and use the site in an environmentally 
friendly way.” Regarding the wetlands Attorney Dowd noted he had reviewed the 
town’s Wetland Protection Overly Zone’s requirements of permitted uses “and 
looking at it I see parks and recreational uses consistent with the purpose and 
intent of the ordinance including hunting and fishing, so according to the spirit 
of the ordinance this seems like it is exactly what the town wants in these areas 
especially when it is going to be done in a way to contain and minimize 
environmental hazards, and there should no problem with someone shooting over a 
wetland area based on the language of the ordinance.” 

Attorney Dowd then gave the member a brief explanation of their status of ceasing 
of use saying, “the activity ceased when they were enjoined by the town who said, 
“don’t shoot.” He told the members there would be shooting there if the town 
allowed it but since the enforcement action the Club has attempted to resolve the 
issues with the neighbor which predicated the which was unsuccessful. Then they 
went to the Planning Board to try to get site plans so they could get back to 
operation to satisfy the requirements of the injunction “and then the got sent here, 
so we are doing everything we can do legally with clear and overwhelming intent 
to continue the use” he said. 
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*The proposed use and site design will not adversely affect the abutting properties 
Attorney Dowd cited operation hours of 9:00 a.m. to sundown Monday through 
Saturday and 12:00 Noon to sundown on Sunday to avoid noise impacts at the 
neighboring Society of Friends meeting in Jaffrey. He again noted Best 
Management Practices and working with NH DES addressing the contamination 
on the site. 

*The proposed use and site design are not detrimental to the aesthetic or visual 
character of the surrounding neighborhood 

The proposed use is a recreational use and a continuation of the existing use of the 
property and is not easily visible due to it mature vegetative screening.   

At this point Attorney Dowd took a moment to address what he saw as a concern 
from the Conservation Commission. He noted NH DES has their jurisdiction 
which comes from the NH Legislature statutes for enforcement while the Zoning 
Board of Adjustment has authority and jurisdiction, but it is a jurisdiction to look at 
prospective land uses, not environmental cleanup. He noted he did not think NH 
DES was doing a great job on the site, but it is not the ZBA’s responsibility to take 
over the role of environmental enforcement. “If you are not happy with DES there 
are many ways to deal with that but you don’t go to the Zoning Board and I think 
the suggestion that the site must be cleaned up before they can resume operation is 
ridiculous and I will also say the Club has limited resources and the only way they 
are going to be able to do  the cleanup is to be able to operate as a club again.” He 
went on to say he thought it grossly inappropriate to try to take over the 
jurisdiction of DES and by approving the Special Exception so they can go to the 
Planning Board and get the site plan approval will stop the environmental act, it 
will remediate any ongoing environmental impact and put the Club in a position to 
address past wrongs. He concluded that the suggestion by the Conservation 
Commission asking the Board to take over DES Jurisdiction is inappropriate 
because that s dealing with the past and not what is going forward. He told the 
Board “some people may be happy if the Club is put out of business, but it is going 
to create a problem for the taxpayers. If the Club folds and the town takes it for tax 
purposes, it also assumes its liabilities. I think it is a short and narrow-minded way 
of trying to put the Club under.” 

Attorney Down explained the Gun Club would be happy with a condition that 
shotguns and skeet shooting would not be allowed as there is no control over 
ammunition containment. “It will be rifles and pistols only” he said adding “and 
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the plan is to come back and be a rod and gun club but to also seriously address the 
environmental problems by containing the lead.  

*There will be no undue nuisances or serious hazard to pedestrian or vehicular 
traffic including the location and design of the access ways and off-street parking 

Attorney Dowd told the members the site abuts a state highway and has a legal 
driveway permit from NH DOT. He also noted the access and parking areas have 
proven to be adequate through many years of operation and there was no hazard or 
nuisance presented to the public. 

*Adequate and appropriate infrastructure, utilities and public services are 
available to ensure the safe and proper operation of the proposed use 

The proposed site plan has been used for decades and has sufficient public 
facilities, parking and a public pavilion. Attorney Dowd noted the site was off a 
state highway with no sidewalks and no pedestrians and no undue threat to others. 

Attorney Dowd concluded by noting “we believe that acting in accordance with the 
letter from the Code Enforcement Officer we are asking for a Special Exception 
and having gone through the criteria we believe we have met all of them.” He 
noted what he characterized as some red herrings being thrown around (like trying 
to hook the Zoning Board into acting like NH DES for enforcement). He noted 
“some people do not like the Club, and we understand that but it has the same 
rights and should be treated the same way as anybody else that comes before the 
Board.” He noted the new management at the Club that feels (like some of the 
public) the old management was misguided “but we trying to go forward on a 
clean slate, fly right and address these problems in a responsible way.” 

Ms. Laurenitis asked about the DES information they received “where according to 
the New Hampshire Secretary of State the Gun Club has been administratively 
dissolved, with a date of January 1, 2021.”  She also noted article of agreement 
from March of 1949 that states if a corporation was dissolved the property was 
turned into cash and divided up amongst the members. “So, what do these things 
mean and what is going on currently, who actually owns the Gun Club and the 
property?” she asked. Attorney Dowd explained that it was easy to be dissolved by 
the Secretary of State, noting “if you don’t file your annual report on time you 
would be dissolved and usually you pay a fee for reinstatement. “Is there a record 
of the Club refiling?” asked Ms. Laurenitis with Gun Club spokesperson Tom 
Coneys replying, “I have to say that our secretary takes care of that and to my 
knowledge she has filed the necessary paperwork to keep the Club in good 
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standing but I will follow up.” Attorney Dowd added “and if that is a concern for 
this Board it can be a condition of approval.” Ms. Leedberg interjected “but if it 
dissolved, we don’t know who the responsible individual are and we have to know 
who we are speaking to.” Attorney Dowd reiterated the filing process of what 
happens if you are dissolved with a reapplication and fees. 

Chair Monahan noted findings of fact from the DES Administrative Order in 2021 
(Fact #54) says records maintained by the Secretary of State note the Gun Club 
was administratively dissolved and Fact #56 says any corporation whose charter is 
repealed, revoked or annulled may continue for a term of three years for the 
purpose of presenting and defending any litigation. She asked, “are we part of that? 
this is a new application, I am not sure.” Attorney Dowd explained the process 
again adding “that is basically your time frame to fix not filing, and it is a money 
maker for the state. After three years if you haven’t filed you are truly dissolved.” 

Ms. Laurenitis also asked about shotguns (none will be allowed), as well as 
military style automatic and semi-automatic weapons. A brief discussion about 
what constitutes a rifle, other types of firing devices and the noise they make 
followed. Ms. Leedberg noted she’d grownup in the area and remember hearing 
hunting rifle shots from the Club “that was really not that annoying” but that in 
past years the noise from the same area was jarring because there were no 
automatic or semi-automatic weapons being used. She concluded “when I was 
growing up a rifle was a rifle, used for hunting or marksmanship but the way you 
are describing a rifle now, it could be just about anything.” 

Chair Monahan acknowledged the Board has no enforcement authority and that 
DES would overrule anything the Board suggested “but I would like to know what 
the Club has done to address the wetlands encroachments and other zoning 
infractions as there are still lead bullets in our Groundwater Protection Zone.” She 
noted “filling of wetlands and encroachment of wetland buffers is our jurisdiction. 
“You said you were going to address the lead in the future with the Enviroshacks 
but what have you done now to remediate the contamination? You are not exempt 
from state and federal laws that have to do with toxins and pollutants. I don’t 
understand, you said you have worked with DES but we have not seen a wetlands 
restoration plan.” 

Tom Coneys introduced himself and said he’d spoken with DES on behalf of the 
Club two years ago and they had us hire a soil scientist to evaluate the site and 
develop a plan but the abutter denied the scientist access to his property, that is 



Zoning Board of Adjustment Minutes          05-02-2022                pg. 8 of 19 

why there was a revised order from DES, “and that is what you have.” He also 
noted a recuperation of funds to the state and hundreds of dollars in application 
fees to the town to try to become operational “and unfortunately without being 
operational we can’t address the requirement to submit a plan to DES” he said. Mr. 
Coneys told the members that he has kept DES fully informed of their progress 
with the town Boards. “I give them an update after each meeting so they 
understand our quandry. They have been very patient but we need to get 
operational to raise funds to begin the restoration to both the Club’s and the 
abutter’s property.” 

Attorney Dowd gave the Board a brief review of how the Club started this journey 
with a site plan application before the Planning Board with subsequent delays in 
filing materials and findings of regional impacts. “I have been here since January 
trying to get an approval” he said. Chair Monahan acknowledged the delays adding 
“we are not trying to delay you we are trying to understand, there is lot of history 
we are not aware of and to us, there are an awful lot of elephants in the room that 
we don’t understand. The revised DES administrative order is from June 2021 and 
it has been less than a year we’ve been trying to get operational which we view as 
driven by Best Management Practices and protecting the environment but also 
generating revenues into this cleanup.” 

Chair Monahan noted her concern that the property was in the Groundwater 
Protection Overlay Zone and in 245-14 it says existing non-conforming uses may 
continue without expanding or changing to another non-conforming use, but must 
be in compliance with all applicable state and federal requirements. “This is my 
intention of understanding where things are at with DES” she said. Attorney Dowd 
replied “well I don’t think DES has any issues with this Board approving the 
Special Exception and the Site Plan went through at the Planning Board and the 
Club could operate with the lead containment system. I think DES would be 
thrilled to see this go forward but the issue is what has been done in the past.” He 
noted the Club would be working with the Attorney General’s Office on the 
restoration plan. 

Mr. DiLoreto asked for clarification on the type of weaponry that would be 
allowed at the Club. “You said there may be semi-automatic but not automatic 
weapons?” he asked with Attorney Dowd replying “we did not say that, I think I 
can understand the Board having a concern about the difference between the two 
because automatic weapons make a lot of noise.” 
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Mr. Selby asked about the site plan dated September of 2021 depicting an earthen 
berm on the south to north range and asked about its height and width. From the 
audience Mr. Perry interjected “18 feet tall and 75 feet wide.” Mr. Selby asked if 
their plan was to establish such a berm on the east to west shooting range? Mr. 
Coneys replied there was no need to as they would have the containment buildings 
constructed. “The answer is no” he said. Mr. Selby asked about the dimensions of 
the containers with Mr. Coneys replying, “12 feet by 12 feet.” Mr. Selby the asked  
if hunting rifles were commonly used at the Club with Mr. Coneys replying, “not 
in the last couple of years.” Mr. Selby noted “this may sound redundant but are 
automatic weapons allowed at the Gun Club? or are there rules restricting 
automatic weapons or not?” Mr. Coneys replied, “I don’t believe the Bylaws 
restrict weapons, I think they are more restrictive to legally owned firearms.” 

Ms. Laurenitis asked about the current membership with Mr. Coneys noting “less 
than 10” and that they mostly had people volunteering their time to try to get the 
Club operational. Ms. Laurenitis then asked about the unpermitted pavilion on the 
site with Mr. Coneys replying the structure was built without a permit and the 
intention is to have it torn down. 

Chair Monahan noted the time (7:25 p.m.) with another case waiting and suggested 
they continue the application to the June meeting.    

From the audience a gentleman interjected “Mam I would argue this meeting is for 
the public and to continue it without giving the chance for one person being able to 
speak is not proper for the Board. Chair Monahan replied “OK, go ahead.” 

Josh Chitwood introduced himself and said “I have a son that goes to daycare at 
the Monadnock Early Leaning Center. That is initially why I came and started 
reading up on this case.” Mr. Chitwood went to tell the members he has been an 
active-duty Marine for 18 years, finishing up his last 18 months stationed at Fort 
Devens. He said he was a gun enthusiast who has shot a lot of ammunition with 
over six years of experience overseas in Iraq, Afghanistan and Africa. Mr. 
Chitwood told the members what the Rod & Gun Club was proposing for barriers 
and safety precautions was totally inadequate. Mr. Chitwood spoke briefly about a 
distance a round of ammunition travels and the ricochet and disperse areas when 
firing into concrete. “I have set up ranges in the infantry for over fifteen years and 
when those rounds impact they cause fracture size and they are going to go 
wherever” he said adding “not only that when these weapon systems (store bought) 
come out they are not even military grade (meaning when you take it out of the 
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box, at 100 yards all those rounds should impact). He went on to say increasing the 
distance from the target increases the radius of the impact. “So there is absolutely 
zero percent chance that all these rounds will impact within the bunker, there is 
absolutely zero chance that 90% of the rounds will impact within the bunker.” He 
noted he has seen military professionals ricochet the bunker and go off into other 
areas “so what is described as protection to the environment, the wetlands and the 
people is inadequate and has a zero percent chance of doing what they say.” 

Nick Zotto introduced himself as a Board representative from Monadnock 
Community Early Learning Center and noted he agreed with Attorney Runyon’s 
opinion 100% “but what you are saying is that it was the location was the non 
conforming use and the other was not taken away from them. I would argue that 
their attorney noted 245-30 (A. 2.) stating the nonconforming use of the property 
has not ceased for any reason for a period of one year, with Attorney Dowd 
claiming that there has been no intent to discontinue the use. “The fact that they 
changed the location of the range tells me there was 100% intent to never use that 
nonconforming use again. That action that was their intent to no longer use that 
legal nonconforming use and now they have not used it for well over a year and 
they do not meet that requirement.” Mr. Zotto also submitted a letter of concern 
signed by the staff of the Day Care Facility. 

Ms. Leedberg suggested giving the public an additional 10 minutes for input before 
continuing the application. Attorney Runyon interjected “well we have quite a bit 
to say, and it is already 7:40 p.m. and asked, are you prepared to listen to all of our 
presentations tonight?” When Ms. Leedberg asked how many new issues that have 
not been heard yet would be brought up Attorney Runyon replied, “we have new 
issues, lots of new issues and it is not fair, frankly to give us 10 minutes for a 
presentation when they had almost an hour.” 

“I’m sorry but I am continuing the hearing to a day and time certain of June 6, 
2022 at 6:30 p.m. said Chair Monahan. 

Attorney Runyon replied, “the one thing to offer is a reiteration of what I said at 
the beginning which was Tim Herlihy’s letter stating the east to west shooting 
range is not grandfathered for the reasons he stated and the north to south shooting 
range they were using instead is not grandfather because continuing the use would 
be an expansion of an illegal nonconforming use of the site.” He concluded there 
was no legally nonconforming use on the property for shooting in any direction so 
a Variance not a Special Exception is required. Attorney Runyon suggested the 
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members seek the opportunity to engage Town Attorney John Ratigan for his 
opinion as he was in the audience. Attorney John Ratigan responded that he would 
discuss the matter with the board during a nonpublic session.  

Stating she felt always badly for the people who attend a hearing and do not get a 
chance to speak, Ms. Laurenitis reminded and encouraged the audience that they 
were welcome to send a letter or an email to the Board with their comments or 
concerns. “We would be happy to read whatever you want to tell us about your 
opinion or concerns” she said.  

A motion was made/seconded (Monahan/Laurenitis) to continue the application to 
a date and time certain of June 6, 2022 at 6:30 p.m. with all in favor. 

Case No. 1277 Walden Eco Village - Request for a Variance to utilize the 15 existing 
structures located within the current 50-foot wetland protection overlay zone as 
regulated by zoning ordinance Article III, Section 245-15. The property is located at 
360 Middle Hancock Rd., Parcel No. R010-005-001 in the Rural District. 
 

Vice Chair Leedberg (Ms. Leedberg) noted Chair Monahan and Ms. Laurenitis had 
recused themselves and left the table. She appointed Mr. DiLoreto and Mr. Van 
Valkenburgh to sit.  

Ms. Leedberg explained the case had been continued from last month and a site 
visit had taken place on April 11th with four of the member present. She also noted 
correspondences from the Peterborough Conservation Commission (with 
recommendations on conditions of approval) and Fieldstone Land Consultants 
(with clarification on proposed relocations of the pig pens, Love Shack and 
Hickory Hall and the removal of the Hoop House). “This leaves ten structures in 
the wetland buffer” she said adding “and with that information we will move 
forward.” 

Ms. Leedberg began with questions from the members. Mr. Selby noted he was 
still concerned with the remaining structures in the buffer. He cited the removal of 
the pig pens and asked why similar small structures (like the chicken coops) were 
not being removed. He also asked about the status of Building #15, the Hoop 
House, Chad Branon introduced himself as a Civil Engineer with Fieldstone Land 
Consultants and explained the pig pens were feeding structures with no foundation 
while the chicken coops (also used for agriculture purposes) were situated on 
floating concrete slab foundations. He reminded the members of the conversation 
they’d had on the site walk about how maintaining the structures with foundations 
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would be far less invasive to the surrounding area than removing them. Mr. Branon 
also told the members the Hoop House, an agricultural shed with no foundation 
would be removed altogether as it had collapsed. 

Mr. Branon added that he had met with the applicant after the site visit to address 
the feedback for the members, the Conservation Commission, and the public as 
well “as to what we could reasonably do to move on and actually improve some of 
the functions and values to ensure there is no net loss of buffer functionality.” He 
also noted he’d met with Conservation Commission on April 21st and noted “they 
had great ideas in their comment letter dated April 28th and we are willing to accept 
all their proposed conditions.” Mr. Branon reiterated for Mr. Selby, “the primary 
reason why the other structures are not proposed to be moved is because they are 
more formally installed and have concrete foundations.” 

Mr. Van Valkenburgh asked about Certificates of Occupancy (COs) and building 
permits for the remaining ten structures “specifically the ones in the wetlands and 
in a row starting with the Red Rooster.” He cited paperwork from 2007-2008 “but 
it doesn’t designate structures other than the woodshed and the boiler room, so 
have all the structures been permitted? Do they all have COs?” A brief explanation 
followed with Mr. Herlihy noting the larger structures (including the woodshed 
and boiler room) had COs as overnight cabins and the smaller (casita/shed) 
structures (Acorn; Wilson Cottage Shed; Love Shack; Green Bean; Hickory Hall 
and Red Rooster) were not permitted and did not have COs. A brief discussion 
about foundations, frost wall foundations, concrete slabs followed with Mr. 
Herlihy confirming overnight cabins did not have kitchens or bathrooms when they 
were permitted. Mr. Van Valkenburgh asked what Mr. Garland’s intent for the 
smaller casita structures was “beyond today.” 

Akhil Garland introduced himself as the applicant as well as Attorney Mark 
Beaudoin of Nixon Peabody and Chris Guida, Certified Wetland Scientist also 
from Fieldstone Land Consultants. Mr. Garland explained that the intent when the 
structures were built “was to live in them with a separate shared kitchen.” He said 
he’d worked with then Code Officer Tom Weeks and it was Mr. Weeks who put 
the structures into the “overnight cabin” category, “but in our mind we were to live 
there and that is what we did for many years.” Mr. Garland told the members the 
building inspectors came and went many times “so in our minds they were 
dwellings and taxed as dwellings by the town of Peterborough.” Mr. Garland 
reiterated the category of (Well School) staff overnight cabins was a classification 
that Mr. Weeks had given them Mr. Garland went on to say, “we’d like to move 
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forward, we are now in year three with this at the Planning Board stage, trying to 
subdivide the property and have houses on individual lots.”  

Addressing Mr. Van Valkenburgh’s question Mr. Garland noted that at the time 
they were constructed the casitas did not require permitting as they were less than 
120-square feet in size and that the new plan for those structures was to re-purpose 
them for community amenities such as Zoom meeting spaces, heated workshops, 
and yoga/meditation studios. Mr. Van Valkenburgh asked, “so no overnight use, 
correct?” Mr. Garland replied, “that is our hope and having shared spaces for 
things reduces the need for larger dwelling structures, that is kind of what this is all 
about.” When Mr. Van Valkenburgh interjected “another type of permit is 
electrical permits, tell me about that” Mr. Herlihy noted that originally when the 
structures were permitted it was done incorrectly and that the proposal from both 
Zoning and Planning Boards at the time was that the kitchen facility was going to 
be used at the school (which is why they were not permitted to have kitchens 
specifically and are not considered dwellings). Mr. Herlihy also noted the septic 
system was designed for the seven cabins to be used by staff for overnight 
accommodations, not dwellings. “These were overnight cabins with no kitchens, 
no laundries, I just want to clarify that for what the permits were then to what we 
have now” he said. When Mr. Van Valkenburgh asked about the definition of 
overnight cabins Ms. Leedberg redirected the discussion noting she would like to 
stay focused the structures that are in the wetland buffer zone.  

Mr. LaRoche cautioned that as they move through the process, they should be 
cognizant of not tying up the Planning Board’s authority because they were 
permitted without kitchens, so now they do have kitchens and I don’t know how 
that changed, maybe they went back to the Planning Board, I don’t know but I 
don’t want to tie the Planning Board’s hands on this.” 

When asked, Mr. DiLoreto had no questions. Ms. Leedberg asked about the 
Wilson Cottage Shed (100-square feet with no foundation) and why it was not on 
the relocation list. Mr. Branon explained the primary reason for not removing was 
based on its location and the established vegetation around it. “The areas around 
and in between are well landscaped; it functions as a rain garden, and it is stable” 
he said adding “leaving it in place is better than the alternative of removing it and 
disturbing the area.” Mr. Branon cited a letter they had submitted (Wetland Buffer 
Mitigation, dated April 21, 2022) that elaborates specific items and existing 
conditions as well as their proposed mitigation efforts to ensure there is no loss of 
buffer functionality associated with the 15 structures identified as being in the 
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buffer. This letter identifies each structure with a number, a name and the proposed 
mitigation (no change, relocation or removal) proposed. He briefly reviewed the 
functions and values of wetlands from their last meeting (groundwater 
recharge/discharge; flood flow alteration; fish and shellfish habitat; 
sediment/toxicant/pathogen retention; nutrient removal/retention/transformation; 
production export of nutrients; sediment/shoreline stabilization; wildlife habitat; 
recreation; educational/scientific value; uniqueness/heritage; visual 
quality/aesthetics and threatened or endangered species habitat). 

He noted that with continued maintenance of the naturally vegetated areas around 
the existing structures “it is a practical and beneficial alternative to the impact that 
would result from removal of the structures.” Mr. Branon also noted the additional 
mitigation associated with the creation a fire pond, with its additional wetland and 
buffer areas would enhance functions and values and increase a productive wetland 
system. Mr. Branon concluded by telling the members “I cannot speak for the 
Conservation Commission but they seem to be comfortable with that logic and we 
are happy and look forward to working with them and embracing their 
recommendations.   

With no other questions from the members Ms. Leedberg opened the hearing to the 
public. With no comments she then closed the hearing to the public. Upon doing so 
Mr. Van Valkenburgh asked about the applicant’s overall future intentions (for 
example upgrades to the buildings) “or would that need to be addressed at a future 
date?” he asked. Mr. Herlihy noted the applicant would have to go through the 
building permit process for those types of changes, “but it also depends on the 
result of this hearing and any condition you set.” A brief discussion on Planning 
Board issues followed with Ms. Leedberg redirecting the discussion to the impact 
on the wetland impacts and whether if makes more sense to leave the structures in 
the buffer of tell the applicant to take them out. “That is our concern” she said. 

Francie Von Mertens introduced herself as a representative of the Conservation 
Commission and told the members she tended not to speak much at meetings 
because of the thought and care put into the Conservation Commission’s comments 
letter and asked the members if they had any questions about their recommended 
conditions of approval. (They did not). She went on not say “I think if done right 
this will actually result in more functions and values than what we are losing.” She 
noted that Mr. Guida’s review of wetland function and values at the last meeting 
and pointed out that not all wetlands were the same but creating the fire pond 
(required for safety) “there is a great potential to create a wetland and a buffer with 
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greater functions and values that have more benefits for all the great things that 
wetlands do.” 

Mr. Branon clarified that no changes to the footprint of the structures was planned 
(as recommended) but town code did have minimum square-footage requirements 
“so there will have to be some internal work on the structures to meet code and any 
talk of enlarging the structures would involve converting some of the loft areas int 
square footage. We look forward to working with the Planning Board and Mr. 
Herlihy on addressing those issues.” Mr. Branon reiterated the use is dwelling units 
and added “that use has an associated requirement for a septic system, noting the 
field that was installed is going to be acceptable but the notes on the plan were 
wrong so that will have to be amended and reapproved as part of the planning 
process.” He concluded by asking the Board to recognize the efforts from the 
applicant from a mitigation standpoint and allow the structures discussed to remain 
in the buffer.” 

With no other questions or concerns Ms. Leedberg read the Deliberative Statement 
and began with a straw poll on the decision: 

Mr. DiLoreto: “no” 

Ms. Leedberg asked, “no to what?” with Mr. DiLoreto replying, “no to the whole 
thing.” 

Mr. LaRoche: “yes” 

Ms. Leedberg: “yes” 

Mr. Van Valkenburg: “yes”  

Mr. Selby: “I have a point of discussion” he said and had several changes to 
consider and if not, his answer would be no. 

Ms. Leedberg then reviewed each of the five Variance Criteria: 

Granting the Variance would not be contrary to the public interest because: 

The structures were in place before the location became a wetland buffer zone, and 
removing slab and frost walls would be more detrimental to the buffer zone than 
leaving them as they are. 

Ms. Leedberg: “with conditions, I agree” 
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Mr. LaRoche: “agreed”  
Mr. DiLoreto: “My concern is more in light of the public comments that we have 
heard, from both abutters and the general public and I don’t find the applicant’s 
argument convincing that this is in the public’s interest. I think there are justifiable 
concerns.” 

Mr. Van Valkenburgh: “If they meet all the criteria, I agree with Peter and Peggy 
and it is justice done. I vote no.” 

Mr. Selby: Noted the recommendations for removal were inadequate and 
conditions should also include removal of the Wilson Cottage Shed, the two 
chicken coops and the Green Bean structure. “If they are not removed, I do not 
agree, and my vote is no.” 

The spirit of the ordinance is observed because: 

The ordinance that places the structures in the buffer zone was created after the all 
but one of the structures was built. The spirit of the ordinance is to protect by 
creating not-to-be disturbed buffer zone and requiring the applicant to remove the 
buildings (tear up and disturb the earth by ripping out concrete foundations and 
buried septic tanks and water lines would be the exact opposite of that intention. 

Ms. Leedberg: “I agree with that” 

Mr. LaRoche: “I agree” 

Mr. DiLoreto: “Yes” 

Mr. Van Valkenburgh: “Yes” 

Mr. Selby: “No” 

Substantial justice is done because: 

The buildings were built primarily for purpose, not for profit with the intent to find 
new ways to preserve and connect with our environment as well increase mental 
and physical health and live more reasonably. However there is a substantial good 
faith investment (both financial and emotional) to destroying these strucures. 

Ms. Leedberg: “I agree with that” 

Mr. LaRoche: “I agree” 

Mr. DiLoreto: “I do not disagree with that.” 
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Mr. Van Valkenburgh: “I concur” 

Mr. Selby: “I respect the argument but in the long run I believe the property would 
recover and be better in general but yes, I agree.” 

The values of surrounding properties are not diminished because: 

Other than the Well School the most active abutter there are many potential 
partnerships that may enhance the values of both properties and considering the  
landscape and natural screening, the hamlet of the  Village will not be able to seen 
by the other abutters. The Village has been described by the media as a Utopian 
Village that will add rather than subtract value. 

Mr. LaRoche: “Mitigation by removing several structures the buffer will enhance 
the property’s appeal going forward” 

Mr. DiLoreto: “I have a legitimate concern about the values of the abutter’s values, 
I am not confident that there will be no diminishment in values” 

Ms. Leedberg: “The detrimental effect on the underground infrastructure is a 
hardship” 

Mr. Van Valkenburgh: “I agree with Peter” 

Mr. Selby: “I don’t believe there would be an impact on values” 

Literal enforcement of the provisions of the ordinance would result in an 
unnecessary hardship because: 
Ms. Leedberg: “I believe the special conditions of the property is such that any 
changes to the buildings other than the ones designated to be removed would be 
incredibly expensive, incredibly time consuming and incredibly damaging to the 
wetland buffer. I do not believe it (the buffer) would respond well to the amount of 
destruction that would happen and the impact it would result in the removal of the 
structures and slabs and the underground infrastructure” 
 
Mr. DiLoreto: “I would not contest that” 
 
Mr. LaRoche: “The structures were there before the zoning change, and I think that 
it is hard, very hard on the applicant to have to remove them” 
 
Mr. Van Valkenburgh: “I agree” 
 
Mr. Selby: “I agree it would be a substantial hardship” 
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Mr. Selby reiterated his concern that #7 Wilson Cottage Shed, #10 and #11 (both  
chicken coops) and #12 Green Bean were not designated to be removed from the 
buffer area. Ms. Leedberg reviewed the discussion why removal of these structures 
would be more detrimental to remover the foundations than leaving them alone. 
“So, they are not added to the list” she said. Mr. Selby repeated his concerns and 
told the members if they were not removed from the buffer, his vote would be no.  

A motion was made/seconded (LaRoche/Van Valkenburgh) to approve the request 
for a Variance to utilize the 10 existing structures located within the current 50-foot 
wetland protection overlay zone as regulated by zoning ordinance Article III, Section 
245-15 with the following conditions: 

- No further structures will be permitted in the Wetland Protection Overlay 
Zone. 

- Building footprints of the remaining structures will not be expanded. 
- The design of a fire pond to augment wetland and buffer functions be 

submitted to the Conservation Commission for comment (with addition of 
shallows to diversity aquatic habitat discussed). 

- Wetland Buffer Protection Area markers (supplied by the Conservation 
Commission) be placed along the 50-foot fire pond buffer. 

- The Applicant will relocate five structures from the wetland protection 
overlay zone including structures referred to as #1 Hickory Hill outside the 
buffer as shown on the buffer exhibit dated 11-9-2020; #9 Love Shack outside 
the buffer as shown on the buffer exhibit dated 11-9-2020, restoring the area 
with high bush blueberry and/or native wildflowers for pollinator habitat; #13 
Pig Pen outside the buffer area as shown on buffer exhibit  dated 11-9-2020 ; 
#14 Pig Pen out of the buffer area as shown on  buffer exhibit dated 11-9-
2020 and #15 Hoop House to be removed and not replaced. This variance is 
approved for 10 structures to remain. 

- The smaller casita structures will not be used for sleeping quarters. 
Specifically noted that these structures are currently named Red Rooster, 
Hickory Hall, Love Shack, Green Bean and Wilson Garden Shed on buffer 
exhibit plan dated 11-9-2020. 

- Applicant will relocate fencing for the two pig pens outside the wetland 
buffer zone. 

- A restoration plan is to be submitted by the applicant to be reviewed and 
approved by the Peterborough Conservation Commission.  

 

With Mr. LaRoche, Ms. Leedberg and Mr. Van Valkenburgh in favor, 
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and Mr. DiLoreto and Mr. Selby against. 

The meeting was adjourned at 8:50 p.m. 

 

Respectfully submitted, 

Laura Norton  

Office of Planning & Building  


